
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



MICHIGAN 

LAW REVIEW 

Vol.. II MARCH, 1904 No. 6 

IS THE BRITISH EMPIRE CONSTITUTIONALLY A 

NATION? 

Part I. Constitution of the Empire and Colonial Consti- 
tutions. England in the Colony (Canada). 

npHE United Kingdom of course is a nation; its colonies 
-*- respectively or collectively are not. How stands it with the 
Empire as a whole? 

The British "Interpretation Act" of 1889 has come to the 
rescue of the perplexed reader of such topics by denning certain 
much abused terms. "Colony," it defines as any part of His 
Majesty's Dominions exclusive of the British Islands and British 
India; "British Possession," as any part of His Majesty's Domin- 
ions exclusive of the United Kingdom; and "British Islands" as 
the United Kingdom together with the Channel Islands and Isle of 
Man. And "United Kingdom" of course means Great Britain and 
Ireland. But I give early notice that I shall use every variety of 
term commonly understood to be the equivalent of "United King- 
dom' ' in order to avoid the tedious though more exact repetition 
of that expression. 

The colonies are nearly fifty in number varying in character 
and in relationship to the mother -country all the way from mere 
posts for military or naval purposes, such as Gibraltar, Aden, etc. 
(which are governed through the Admiralty or War Office), and 
the protectorates or spheres of influence like Uganda, Zanzibar, etc. 
(which are governed through the Foreign Office) , to the thirty -five 
or more colonies proper which are governed through the Colonial 
Office. In some thirty of these, the Colonial Secretary supervises 
legislation; the remainder are the six great "self-governing" 
colonies, Canada, Australia, New Zealand, Newfoundland, Cape 
Colony and Natal; also called "Responsible Government" colonies 
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from the fact that they have the British system of government by 
ministers who are responsible to the local popularly elected legisla- 
tive chamber. In theory all these colonies are alike in being 
governed by the Crown through the Colonial Secretary (or War, 
Admiralty or Foreign Office as the case may be) ; but actually the 
crown plays in them a very various part and in the last mentioned 
class nearly reaches the vanishing point. In area the colonies are 
about 10 million square miles to Great Britain's 121,000 and India's 
l£ million. In population, they have 23 million (mostly white) to 
Great Britain's 40 million and India's 289 million. The figures are 
approximate merely. 

Now my question about the Empire ought strictly to call for an 
examination into each of these political relationships between colony 
and mother country separately and for a judgment upon the consti- 
tutional nature of their sum total. This aggregate of relations 
together with the political organization of each part 
of the Empire really form the Constitution of the Empire. 
And to such a constitution our question appeals for an answer. 
But it is of course impossible within our limits to look at more than 
the general features of these constitutional relations or to speak of 
other than those which are common to all the Colonies. 

Furthermore, the self-governing colonies form such a distinct 
class by themselves and their position in the empire is so much 
more constitutionally interesting and important, that I will narrow 
the question to the Empire containing them. For not only do they 
by reason of their independence best test the question of the Em- 
pire's constitutional nature; but also, as we have seen, they form 
by far its largest part territorially and contain practically its entire 
colonial white population. With England they form what we may 
call the "White British Empire." Into the constitution of such 
portion of the Empire we will now inquire. 

Is there then within this vast domain a central power unified 
enough and strong enough to bind all parts together and form of 
them one nation? What central power there is, vests of course in 
England. Is that sufficient for the purpose; and what is it? 

The field of inquiry is twofold. I/)cal colonial affairs and 
imperial affairs. The self-governing colonies have been made auto- 
nomous to such an extent that we find ourselves questioning 
whether any real control over their purely internal affairs has been 
retained by England at all. 

Just what this residue of Imperial control is and what the 



THE BRITISH EMPIRE AS A NATION 431 

power of England over the colonies in the affairs of the Empire as 
a whole is, we shall now attempt to set forth, in order to determine 
what degree of national unity exists in the Empire. But first, it 
will be well to glance at the fundamental constitutional relationship 
existing between motherland and colony and see what part in the 
constitution of the Empire the British Constitution and the "colon- 
ial constitutions" play. 

The Empire has no Constitution distinct from the British 
Constitution itself. The British Constitution — that best known 
and least knowable of things — is the constitution under which 
the government of Great Britain exists and acts. But that govern- 
ment regulates not only British affairs but the affairs of the colonies 
as well. Thus the British Constitution becomes the Constitution 
of the Empire also. Yet we speak also of "colonial constitutions." 
Are they really constitutions? or are they merely parts of the British 
Constitution? In pursuance of its constitutional functions, the 
British government rules over the colonies as well as over the 
British Isles. To that end it has established local machinery of 
government within the colonies. And as the most enlightened and 
efficient method of managing this machinery, it has finally, in the 
case of the self-governing colonies, entrusted it to the care of the peo- 
ple of the cojonies themselves. The organic regulation of such a 
local government it terms a colonial constitution. But note that this 
colonial constitution is not established by the colony but is granted 
to it by the British government. It is not colonial in sanction, but 
only in application. It is not an act of the Colony but an Act of 
Parliament or Order in Council. No new constitution -making 
power has intervened. Hence no new constitution has in any fund- 
amental sense been created; certainly no separate one. The British 
government still acts in the colonies through the channels of local 
government which it has ordained. Thus colonial laws are enacted 
in the name of the King by and with the advice and consent of the 
local Houses of Parliament. A colonial constitution is merely the 
constitution of the British government within the colony. It is 
therefore part of the British Constitution. We may use the term 
colonial constitution, properly enough if we mean thereby merely 
that portion of the British Constitution peculiarly applicable to 
colonial local affairs. But in any other sense, it is a misnomer. 
We must therefore remember throughout, that any "constitution" 
under which any agency of the British government in any part of 
the Empire acts, is the British Constitution or a part thereof; and 
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that so far as it applies, it extends to the whole Empire. The 
British Constitution therefore is the Constitution of the entire British 
Empire. 

So much then for the basic constitutional relation of England and 
her colonies ; now let us turn to their relationship in government 
under that constitution. But before we do so, a word of reminder 
here as to the essential character of the British Constitution may 
make clear in what sense alone we may speak of a limit upon Par- 
liament's constitutional power and on what basis alone a discussion 
of the extent of England's constitutional power within the Empire 
may proceed. 

The British Constitution is a paradox; it is that curious com- 
bination of fixity and changeableness which the will of an all-pow- 
erful House of Commons moving along a constitutional line of self- 
imposed principles, presents. It is both that will and that line of 
principles together. I^et us liken Parliament's constitutional power 
to the freewill of metaphysics, which is always in fact bound. The 
constitution is not the mere arbitrary will of Parliament, for then 
there would be no escaping De Tocqueville's conclusion that "the 
British Constitution does not exist. ' ' But it is both the creating 
will and its constitutional creation together in a fusion of idea. Par- 
liament's past acts, its "record," so to speak, alone enable us to 
know what that will is and entitle us to speak of a constitution at 
all. Only our confidence that the future will of parliament as to 
the organic law of the land is to be guided by the same principles 
as was its past will,* makes the British Constitution conceivable. 
This conception of it resembles that of our own Common Law which 
is neither the will of the court nor the aggregate of decided cases, 
but is the body of those principles which flow from and underlie 
both the court's will and the cases. Sir William Anson entitles 
his great work on the subject "Tke Law and Custom of the Consti- 
tution." That aspect of it is what we might call the Constitution 
"up -to date." This constitution, as it is in existence and opera- 
tion to-day, affords us our sole measure of constitutionality. And 
though parliament has power to violate it because its will is always 
the latest expression of the constitution, still such action before it 
is accomplished must be regarded as unconstitutional. Such is the 
sole standard of constitutionality we have. The alternative is par- 
liamentary despotism. If everything parliament might do is consti- 
tutional, then all constitutional discussion is idle. To question its 
constitutional power in any direction is absurd. No bulwark can 
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be set up against it, even by itself. "Colonial Constitutions" have 
no greater stability than the pettiest parish legislation of yesterday. 
The Colonies' local rights are mere temporary favors; and their 
much vaunted independence is the veriest constitutional house of 
cards. Needless to say that it is in no such sense of parliament's 
power that we enter upon the following discussion ; but that we 
eliminate from it the theoretic supposition that parliament may con- 
stitutionally stultify itself. 

Coming now to the constitutional powers themselves and their 
distribution, we shall in our attempt to ascertain what degree of 
central power still exists in the Empire first turn to the colonial 
constitutions and see what powers they have taken from the centre, 
England, and placed upon the colonies. 

The general characteristic of Colonial Constitutions is that they 
subtract from the jurisdiction of the British government in Eng- 
land. But they are an express exception only. They except from 
that jurisdiction only what is expressly therein so stated. The 
British government is the residuary in power. This is the reverse of 
the relation between central and local governments in the United 
States Constitution. There, the power of the centralgovernment, 
the United States, is defined and limited; and the residuary power 
is left to the local governments, the States. Yet both constitutions 
are alike in that this residuary power goes to the source from which 
all the power emanated ; in the British instance, to England ; in 
the American instance, to the States. 

These Colonial Constitutions confer upon the colonies autonomy 
in local matters, — in varying degrees of completeness— Canada and 
Australia have received such independence almost wholly. For 
illustrating its extent, we will select as the colony best adapted 
thereto, Canada, the pioneer colony not only in local self-govern- 
ment in general but also in the Federal form thereof. The Austra- 
lian Commonwealth, established in 1900, now has a similar con- 
stitutional structure. 

In 1867, Parliament by the "British North America Act" united 
the various British North American Provinces (with the exception 
of Newfoundland,) into a dominion of Canada and bestowed upon 
it its present constitution. This provides a scheme of government 
similar to the British and creates the usual instrumentalities of con- 
stitutional government with which the nineteenth century has made 
us so familiar. The provinces as well as the Dominion are pro- 
vided with this form of government and their respective domains 
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of legislative and administrative action are defined. Upon Canada 
thus organized, the constitution confers practically all control over 
local affairs. But there are a few exceptions. And as these 
exceptions form the political bond still existent between England 
and Canada in the latter 's local affairs, it is they which must now 
engage our attention. 

1. The executive head of the government is a Governor -General 
appointed by the British Colonial Office and representing the Brit- 
ish Sovereign. But in regard to purely local affairs he may be 
said like his sovereign to reign and not to govern. I/ike the crown 
in England, he acts through his ministers who represent the 
majority in the lower (elective) house of the Dominion Parliament 
and whose advice he must follow. These ministers do not as in Eng- 
land fill an office unknown to the law, but are especially provided 
for by the Constitution itself and form the Privy Council. So far 
then, the power of the governor-general is to be regarded as that 
of Canada, for it really follows the will of the Canadian Ministry. 
But in his capacity of representative of the British crown, he is the 
protector and conservor of Imperial interests and as such is not 
limited in power by his Privy Council. Herein then, the control 
which he exercises emanates from without and is in derogation of 
local government. Thus he has the veto power over legislation by 
the Dominion Parliament and he also may reserve a bill for the 
consideration of the British Government. Even when he assents to 
a bill, the crown has power within two years to disallow it, in which 
case it becomes of no force from the time of such disallowance. 
But in practice this is not a limit to local legislation, but serves 
merely as a check upon legislation which might be injurious to the 
welfare of the Empire as a whole, or would conflict with some act 
of parliament or would be ultra vires with respect to the Domin- 
ion's own constitution. Other matters in which the governor- 
general's power is unfettered by his Privy Council are: The com- 
mand of the militia which belongs to him as representing the King 
(who is the constitutional commander-in-chief), although there is 
a special minister of militia to deal with military administration ; 
the appointment of members of the senate, the speaker of the 
senate and the judges of the various courts; granting pardon in 
cases affecting imperial interests or any country outside Canada; and 
proroguing and dissolving Parliament (its summoning is deter- 
mined by the constitution and by the Privy Council). But so far 
as the appointments in the senate are concerned, the principle of 
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Home Rule is not fundamentally contravened, because, as in Eng- 
land, the House of Commons is supreme and has the means of 
forcing the upper house into acceptance of its will. 

2. An appeal may be taken by virtue of "His Majesty's prero- 
gative" from the Canadian Supreme Court to the Judiciary Com- 
mittee of the Privy Council in I/ondon. Judgments of the Supreme 
Court are by the Canadian statute made final and conclusive "sav- 
ing any right which His Majesty may be graciously pleased to 
exercise by virtue of his royal prerogative. ' ' But that committee 
will not entertain such appeals except in cases of great magnitude 
and importance or where an Imperial question is in issue. And 
quaere by the Committee whether in case the Canadian legislature in 
express words should cut off that prerogative, it would entertain 
the appeal at all. 1 

3. Certain powers are withheld from the local government, and 
therefore theoretically may be exercised by England. They are 
the right to impose customs duties between the provinces; the 
right to alter a constitution once given to a province ; and the right 
to tax Canadian or provincial property. But the intention seems 
rather to be that they shall not be exercised at all ; and their with- 
holding may be regarded more as protective to the colony or pro- 
vinces than as affording opportunity for Imperial interference. 

4. All acts of the British Parliament in force in the Dominion at 
the time the constitution was given are declared to be unalterable 
by the Dominion; hence may be amended or revoked only by Eng- 
land. 

5. The concurrent right of the British Parliament to legislate for 
the Dominion is undisputed. This it may do even with reference 
to matters over which by the constitution Canada was explicitly 
authorized to legislate ; and although its act should conflict with a 
Canadian act on the same subject. And since the constitution went 
into effect, Parliament has enacted a number of legislative statutes 
affecting Canadian affairs. However, this is a right, the abuse of, 
which would be so dangerous, that we may safely set it down that 
Parliament will restrict its use exclusively to those matters which 
concern the Empire at large or in which imperial uniformity is 
necessary or expedient. 

Most of these cases of apparent British interference in local Cana- 
dian affairs resolve themselves, we see, into mere Imperial super - 

1 Cushing v, Dupay, L. R. 5 App. 409. 
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vision of the local government for the welfare of the Empire as a 
whole, Canada included ; and never for the sole welfare of England 
herself. Indeed, she has not withheld from Canada even the right 
to place customs duties upon her own imports into the Dominion. 

The constitution itself may not be amended by the Dominion 
except in a few details ; that power is therefore reserved to England. 
But it is not to be doubted that any proper change demanded by 
Canada would be accorded. In the recent Australian Constitution 
the general power to "alter" it is given to the Colony, subject to 
approval of the Crown. 

Since the enactment of this constitution, there have been several 
further acts of Parliament and Orders in Council on the part of 
England expanding or amending it. These relate almost wholly to 
the transfer to the Dominion of the remaining territory of British 
North America, and the admission into it of the remaining pro- 
vinces (except Newfoundland). These therefore form part of the 
Canadian Constitution; as do also the letters Patent of 1878, 
defining certain powers of the Governor -General as representative 
of the Crown, giving him the "right to appoint judges and all offi- 
cers as may be lawfully appointed by the crown" and to remove the 
same and providing for a lieutenant- Governor and deputies of the 
Governor -General. Accompanying such letters is also a "Draft of 
Instructions' ' which relates chiefly to the pardoning power. These 
powers we have already referred to. 

So much then for the inter-relation of the British and Colonial 
Goverments in the domain of colonial local affairs. 

Part II. England in thb Empire 

Coming now to the wider matters of the Empire, we find their 
management almost wholly in the hands of England. These matters 
are : Foreign Relations ; Declaration of War and Peace ; The Army 
and Navy; and Imperial Finance. With the exception of local 
colonial defense, the machinery by which these imperial affairs are 
managed is wholly that of the British Government, and the resour- 
ces which it has at its disposal for the conduct of such affairs are 
solely those of the British Isles. It manages them, of course, with 
an eye to the welfare of the colonies, but there are no constitution- 
ally established channels of participation in them by the colonies ; 
nor is there any such method for consulting the colonies with 
reference to them. There are indeed Colonial Agents -General in 
I/)ndon (Canada calls hers, High Commissioner) to look after 
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business matters connected with the colonies ; and these sometimes 
act in an advisory capacity as to imperial affairs if their services are 
called on for the purpose by those charged with the Imperial Admi- 
nistration. But their position in this respect is wholly extra-con- 
stitutional and their consultation is simply a convenience. It is an 
office, however, of increasing importance and might become the 
basis of a sort of Colonial Advisory Council in the future. Gener- 
ally speaking, however, this field of imperial government is a 
government of the colonies for the colonies, but not by the colonies. 
The foreign relations of the Empire are conducted by the diplo- 
matic and consular agencies of England. The War and Peace 
making power of the Empire is identical with that of England. The 
only Army and Navy the Empire possesses for imperial uses are the 
British, and the only Imperial Treasury that exists is the British 
Treasury filled by British taxes. But we must look at the oper- 
ation of these functions of government in a little more detail. 

1. In the conduct of foreign affairs, the custom has of late 
years sprung up of conducting negotiations with foreign powers in 
consultation with a representative of that colony whose affairs are 
affected; as, for instance, in the case of Canada and its fisheries in 
treating with the United States, and recently in connection with the 
Alaska boundary. But as a rule the colonial representative is not 
permitted to deal directly with the foreign minister of the alien 
power, but merely co-operates with the British Ambassador. The 
Alaska Boundary Treaty made a further notable concession to the 
right of colonial participation in the decision of such questions by 
providing for the appointment of two Canadian members of the 
Arbitration Tribunal to which the matter was referred for determi- 
nation. A precedent for this, however, was the appointment in 
1871 of the Canadian Prime Minister, Sir John A. Macdonald, to 
be one of Her Majesty's High Commissioners for framing the 
Treaty of Washington settling commerce and fishery questions 
between the same two countries. 

Commercial treaties with foreign nations do not apply to the colo- 
nies of either nation unless expressly so stated. In the negotiation 
of all recent commercial treaties England has endeavoured to 
obtain the same advantages for the colonies which she obtains for 
herself. To this end a draft article was prepared for appending to 
every such treaty, stating it to be applicable to her colonies, with 
the understanding however, that it shall not include and extend to 
any colony which may desire to be exempted from the operation of 
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the same. The treaty is then sent to the colonies for the signifi- 
cation of their wish and the names of such colonies only as desire 
it are written into this article of the treaty. But to obtain this 
favor for the colonies is not always possible. Certain colonies 
omitted from the Anglo-French Treaty of 1888, made grave remon- 
strance, but England replied to them that the French Government 
was not willing to admit them owing to "the customs autonomy of 
some of the colonies and the inability of Her Majesty's Govern- 
ment to bind them. ' ' 

A further limitation imposed upon Great Britain's power in the 
foreign affairs of the Empire is found in the "Colonial Boundaries 
Act" of 1895 1 , which provides that the consent of a self-governing 
colony shall be required for the alteration of the boundaries thereof. 

According to its constitution 2 , "the Parliament and Govern- 
ment of Canada shall have the powers necessary or proper for per- 
forming the obligations of Canada . . as part of the British 
Empire towards foreign countries arising under treaties between 
the Empire and such foreign countries." But it is questioned 
whether Canada or any self-governing colony is under any obliga- 
tion so to do. 

England is also the sole means of political communication 
between the colonies. There is no constitutional provision for their 
direct dealing with one another. Special permission has to be obtained 
from England when such dealing is desired. This has given rise to 
much dissatisfaction on the part of the colonies in the past. 

2. In the declaration of War or making of Peace, power resides 
wholly with the home government ; the colonies are voiceless. But 
this is natural in view of the fact that an offensive war even if under- 
taken for the benefit of the Empire, must be conducted wholly by 
England. She cannot demand assistance from the colonies, among 
other reasons because she cannot remove the colonial forces from 
the colony, — but to this we come later. Therefore every offensive war 
being a war of England solely, its declaration and the subsequent 
making of peace are properly left wholly in her hands. An offensive 
war by a colony becomes an impossibility from the inability of either 
England or the colony to declare it. But England may enter upon such 
hostilities as will bring war within the boundaries of a colony and 
hence in effect declare defensive war for the colony ; as vide the late 
South African war. 

i 58-59 Vict. Ch. 34. 
» Far. 132. 
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3. When we speak of an army and navy for the British Empire 
we naturally mean one which can be used for Imperial purposes as 
distinguished from a home guard, i. c, one which can be employed 
for prosecuting war waged on behalf of any of the Empire's divisions 
or for defending the Empire anywhere and everywhere. Such an 
army and navy the Empire has only so far as the British army and 
navy is capable of serving as such. Noblesse oblige ; and Imperial 
position demands of England the raising and maintenance of mili- 
tary and naval forces sufficient not only for her own defensive and 
offensive needs, but sufficient as well for the offensive needs of the 
entire Empire and for its defensive needs so far as the supplement- 
ing of the comparatively weak' local armament of the colonies 
requires it. The colony provides for its own defense only and such 
local forces as it has are not at the disposal of the Imperial Govern- 
ment for extra-colonial use; nor are they adequate to repel foreign 
foes without very great assistance from the mother country. The 
Canadian Constitution authorizes the Dominion, as a necessary 
accompaniment of local autonomy, to maintain militia for the pres- 
ervation of peace and order within its boundaries. In 1862 Parlia- 
ment passed an act declaring that the self-governing colonies ought 
to undertake the main responsibility of providing for their own 
internal order and security, and ought to assist in their own exter- 
nal defense. In pursuance of this policy, British troops were gradually 
withdrawn from the colonies. Military works and stores were turned 
over to them and they have organized local troops and constructed 
defenses. But the mother country still assists generously both in 
lending officers and financially. The great naval bases at Esquimault 
(toward the expense of which Canada contributes) and Halifax are 
instances of the extent to which British gold still goes out into 
colonial defense. 

A small navy is also maintained by some of the colonies, 
notably Australia. But the local restrictions upon its use practic- 
ally render it also a means of local defense only and prevent it from 
being any generally useful addition to the Imperial Navy. England, 
however, provides a special squadron for Australian waters, towards 
the expense of which Australia and New Zealand contribute 
^126,000 annually. And Cape Colony makes an annual contribu- 
tion of ,£30,000 to the Imperial Navy free of all conditions. 

In time of war the local forces are under the command of the 
British commander in the colony and co-operate with the regular 
British troops for purposes of colonial defense. 
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Not only does no Imperial Army or Navy exist in fact, but there 
is no constitutional provision or power for its creation. England 
depends for forces to aid her own in doing imperial duty, solely upon 
gratuitous contributions by the colonies. How generous and how 
important these may be, was strikingly shown in the recent Boer 
war. But might not occasion arise when it would be safer to depend 
on constitutional power than on patriotic favors? I said no power 
exists on England's part to raise sub -imperial forces. An act (1865) 
was passed by Parliament "permitting" the colonies to equip and 
maintain war vessels and to man them for the imperial naval 
reserve, and also to tender their services to the Imperial Government. 
But there is no obligation upon the colonies to do so. And it can- 
not be doubted that any forcible levy of imperial forces within or 
upon the colonies by England would be considered a flagrant viola- 
tion of the colonial right of self-government. The exacting of a 
quota toward the Imperial armament would constitutionally first 
require that the colonies have a voice in the disposal and command 
thereof, and in the declaration of war and in the conduct of the 
diplomatic negotiations which provoke it. That the imperial con- 
stition makes no such arrangement, we have already seen. 

The so-called Ballot Act in England, whereby service in the 
militia may when necessary be made compulsory, does not apply 
elsewhere than in England. 

In his speech at the United Service Club, 1 Mr Balfour referred 
thus to this weakness of the British Empire from a military point of 
view: — 

"Our weakness is that administratively we are all broken up into the 
Home Government, the government of self-governing colonies, the Govern- 
ment of India, and directly you break up what might conceivably be a central 
war organization into all these different fragments, you inevitably produce a 
weakness which it is our business to diminish to the utmost of our ability. 
You will never be able to have a compulsory service, a compulsory levy en 
masse of the different possessions far off across the seas. . . . The prob- 
lem before us is not a problem of home defense. . . . It is a problem of 
foreign defense, and costly though it may be, great as is the growing burden 
which foreign armanents impose upon our navy and through our navy upon 
our exchequer and the taxpayer, and great as are the efforts and self-sacrifice 
which I think in the future may be demanded of our people, I do believe that 
they will not shrink from those sacrifices. ... if only we can bring together 
into a harmonious whole all those separate Governments of which our Empire 
is composed, and have some common scheme of defense, not dependent upon 
the War Office in this country alone, but drawing its strength from India, 

1 Nov. 27. 1903. 
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Canada, Australia, New Zealand — from all the great self-governing colonies 
we possess, in order that in the moment of national crisis and national stress 
the forces of this great and free Empire may be used to the best advantage for 
national defense." 

For completeness sake it may be well to mention that in other 
parts of the Empire which are more directly under the rule of the 
British Crown and therefore form a more integral part of the Empire, 
England recruits, pays and through the war office commands what is 
called the colonial corps (numbering some 13,000) for garrisoning 
local forts and stations ; and in the protectorates there are about 4500 
similar troops under the charge of the foreign office. The local Indian 
Army may, by consent of Parliament, be ordered for service beyond 
the limits of India. 

4. Imperial Taxation. Here again England has no constitu- 
tional power to require colonial participation in supplying imperial 
needs. She does and must meet imperial expenses with English taxes 
alone. Each colony taxes itself for its own purposes ; England does 
so for her own purposes and those of the Empire at large as well. 
This is a necessity flowing from the constitutional principle of "no 
taxation without representation, "which was declared by Parliament 
in 1778 pending the American Revolution, which had brought the 
question into prominence. England may not even impose customs 
duties upon foreign imports into her Empire at large for purposes 
of Imperial revenue, but each colony exercises that power and uses 
the revenue separately. The colonial contributions of money as 
well as men, already referred to, should be here remembered. But 
these are made under no system or constitutional obligation. 

This rapid review of the Constitution of the Empire should put 
us in a position to answer the titular question of this article. ' 'Until 
one hundred years ago" one writer reminds us, "colonies were 
regarded as the exclusive property of the mother country, existing 
principally for its benefit and having no rights of their own." How 
far from that conception the British Empire has moved, is striking. 
Here we have an Empire in which, roughly speaking, all duties 
devolve upon the motherland and all beneficial rights upon the col- 
onies. In the evolution of constitutional liberty and government, 
England.because federally representative, has had to become imperi- 
ally paternal. The British Empire is federal in spirit but imperial in 
form. England is trying to run it on federal principles without the 
facilities of a federal system or the strength of a federal constitution. 
She thinks and plans for the colonies; endeavors extra -constitution- 
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ally to learn their needs and wishes ; and she spends and fights for 
them. But she has not to meet this expenditure ; the disposal of an 
imperial revenue ; nor in the discharge of this care and protection has 
she at her command the strength of a full imperial armanent. Thus 
she conducts her imperial rule with the minimum of benefit and the 
maximum of burden to herself. For her, "union is not strength," 
but exhaustion. 

Now it is plain that this great potential nation forgoes its full 
strength for lack of a suitable constitutional structure of government. 
There is no joint body to attend to joint interests. The Empire, highly 
developed in local government, is insufficiently organized for collec- 
tive purposes. It has no imperial revenue because it has no represen-. 
tative branch of government to administer such revenue. It cannot 
call forth its entire military and naval power so long as the disposal 
thereof is left in the hands of England alone and so long as she 
alone conducts the!Empire's dealings with foreign countries leading 
up to war and decides as to its declaration. The centralization of 
the war -declaring and diplomatic power has resulted solely from 
England's undertaking single-handed the gigantic task of conduct- 
ing the Empire's wars. For otherwise, "joint defense at joint 
expense" would, as I^abilliere well says, "entitle to joint control of 
external affairs. " ( " Political Organization of the Empire. ' ' ) But 
even as it is, Canadian dissatisfaction with the Alaska Boundary 
Award has within recent months expressed itself in a demand for the 
colonial treaty-making power. 

The entire Empire suffers from this defect of central power, but 
England most, the colonies least. Already they receive by their 
imperial connection the mighty strength and prestige of Great 
Britain superadded to their own ; and purchase it at no cost of any 
real liberty. On the contrary, practically the only independence 
they hereunto forego is the independence of providing and paying 
for a burdensome military and naval establishment and a diplomatic 
and consular corps. 

And their dependence consists in having these things provided 
for them gratis while they enjoy the incalculable advantage of being 
left free to attend to their internal development with no fear from 
without. 

To England on the other hand, this defect of central power 
operates crushingly. A writer some years ago entitled his article 
"May tbe Colonies Secede?" A more pertinent question would be 
"May England?" It is urged that in return for her imperial sacri- 
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fices, she enjoys compensations of a moral or of a commercial char- 
acter, or in relation to emigration. It is not the province of this 
article to enter into such questions. But it is difficult to see why 
most of these advantages would not survive such a constitutional 
reconstruction of the empire as would remove from England the onus 
of its administration ; or would not survive even a total separation 
of the colonies. The compensation of military and naval bases is also 
adduced; but they would be lost only by colonial separation, and 
even then, would not their loss be largely counterbalanced by 
the decreased need of them? 

In order to measure the extent to which the British Constitu- 
tion weakens the British Empire, we have only to reflect what the 
effect upon the Empire would be of a constitution enabling it to call 
out for imperial purposes all its resources of money and men. Such 
a constitution would fully realize Mr. Chamberlain's ideal of "one 
mighty Empire each for all and all for each, that would main- 
tain secure and permanent their [the colonies] place in the world." 1 
And though the imperial wealth and strength of arms would be 
far vaster than now, the burden would fall nowhere heavily 
because everywhere equally. 

One further consequence of the constitutional incapacity to 
make a uniform customs tariff for the Empire or in any way to con- 
trol the tariffs of thccolonies, should be noticed. Not only does it 
remove one source of imperial revenue, but in other ways it leads 
to lack of national unity. We have already seen how it may oper- 
ate to imperial disadvantage in negotiating commercial treaties. But 
in addition, this variety of colonial tariffs must produce such varied 
relations between the colonies, and between them and other coun- 
tries, and to such unequal internal development, as are not usually 
consistent with national unity. And if the political mot be true that 
commercial war leads to actual war, there would here be a fruitful 
field for internal dissension. 

Central power incommensurate with center responsibility ; that 
is what we find to be the Empire's constitutional weakness. In the 
long run, duties and rights must always be lodged in the same 
hands. England cannot perform imperial duties if she gives away 
imperial powers. They must again be joined. Whether joined in the 
colonies, — which already have all the rights, — and so colonial sep- 
aration be the outcome ; or in England where now all the duties are 

1 Farewell speech to the colonial agents at the Colonial Office, Nov. 18, 1903. 



444 MICHIGAN LAW RE VIE W 

concentrated (or in a federal government) , — and so a strong, united 
Empire be the outcome, — that is for the future to answer. 

In its effect upon imperial strength and imperial unity of action, 
does not this constitutional defect amount to a defect of nationality? 
Does such an empire constitutionally form a state? Bluntschli substan - 
tially denies it. "Unless," writes he, in his "Theory of the State,'" 
"a community forms a coherent whole in its organization or can 
appear to act as a unit in external relations, there is no state." (P. 
17. ) So, Sir William Anson : ' 'The forces of a state are the state ; 
their strength makes it sovereign. ' ' ' 'The power to strike at offend- 
ers within and without gives to states and maintains in them an 
individual existence ; it preserves them from inward collapse and 
from absorption into the existence of other states." 1 

I<ord Roseberry tells us in his Edinburgh speech (December 
12th, 1903), "The British Empire, to my mind, is a great and defen- 
sive league of communities under the august headship of the Brit- 
ish Crown." That, it may be,but that is hardly sufficient to constitute 
it a nation. And a nation, Mr. Chamberlain is determined to have 
it, if not to-day then in the future. The following words show his 
consciousness of its present lack of nationality. Says he : — 

"Take the United States of America for instance. . . They have got a 
common constitution; they have got a common system of defense; they have 
got a common commercial bond. Why should we not have all these things 
too? It is our business to try and secure it. . . It may be impossible to 
secure such a union, but posterity would never forgive us if we lost any, even 
the slightest chance. . . But in order to succeed in this great task, remem- 
ber it is not only a stone which we have to place, it is a whole edifice that we 
have to build." 

He speaks of the colonies' "wish to move one step farther 
in the direction of the political union which alone can save the 
Empire." 2 

"We have an Empire, "says he again, "in which there are all the 
elements of strength and permanence, but they are in solution." 3 

When I/>rd Salisbury uttered the remark : "I do not believe 
in the perfection of the British Constitution as as instrument of war 
. . . I do not think that the British Constitution as at present 
worked is a good fighting machine." 4 he doubtless referred to the 

1 Law and Custom of the Constitution. Vol. I., p. 7. So also Professor Burgess In his 
authoritative work. "Political Science and Constitutional Law." (Vol. I., p. 86,) 

* Leed's Speech. Dec. 16, 1903. 
» Birmingham, Jan. 11, 1904. 

* Speech Jan. 30, 1900. 
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organization of the War Office and Army. But his words would 
seem to be of wider import. In its imperial aspect the British 
Constitution is not an "instrument of war" or "a good fighting 
machine." And that strikes at the nature of the Empire as a 
nation. 

Without imperial unity of action and imperial strength, there 
cannot of course.be national action at all; and to the extent to 
which these fail the Empire Constitutionally is not a nation. Greater 
centralization alone can make it one ; and in an Empire this is to be 
gained in but two ways, by Despotism and by Federalism. To an 
Empire which treads the constitutional path, the latter alternative 
alone remains. 

Stsphbn B. Stanton 

33 Clargbs St., Wbst, London 



